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The petitioner commenced this CPLR article 78 proceeding seeking a judgment vacating and 
annulling the final determination of the respondent Zoning Board of Appeals of the Village of 
Sagaponack (the ZB A) dated December 11,2016 which denied its application for an area variance, and 
for a judgment granting the application in its entirety. Said application sought relief permitting the 
petitioner to maintain an eight-foot high deer fence and two six-foot high driveway gates at its residential 
property located at 79 Parsonage Lane, Sagaponack, New York (the premises). The petitioner is a 
domestic limited liability corporation. Its managing member is Benjamin Winter (Mr. Winter), and the 
remaining members are Winter’s wife, Susan Winter (Mrs. Winter), and their children. The premises is 
a single-family dwelling in which the Winter family resides.

The premises exceeds the lot size requirements for the subject zoning district and is bounded by 
an eight-foot high deer fence consisting of a one-eighth inch diameter wire grid within a pre-existing 
buffer of evergreen trees, and two driveway gates which are four-feet tall with two one-eighth inch 
diameter wires running between the gateposts at a height of five and six feet respectively. The petitioner 
installed the fence and gate wires sometime after it purchased the premises in 2013.

On May 3, 2015, the building inspector for the Incorporated Village of Sagaponack (the Village) 
issued a “turn down” letter denying the petitioner’s application for a building permit regarding the fence
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and gates on the grounds that the fence exceeds the four-foot height limitation contained in the Village 
Code § 245-49 A (3), and the gates exceed the height limits in the Village Code § 245-49 (A) (7) (b).
On or about May 22, 2015, the petitioner filed an application with the ZBA seeking area variances to 
enable the continued maintenance of the fence and gates.

At the public hearing held on August 14, 2015, Mr. Winter testified that he installed the deer 
fence after the premises were purchased because “there had been a family of deer living on the 
property,” that his family has health issues, and that the fence is completely enclosed in shrubbery and 
trees and it cannot be seen from the street. He indicated that the fence had been installed in the 
evergreen tree buffer approximately nine months prior to his testimony, and that he did not know how 
that was accomplished without damaging the buffer. The petitioner’s attorney, David J. Gilmartin, Jr., 
Esq. (Gilmartin), submitted a letter from David A. Silverman, M.D. indicating, among other things, that 
Mrs. Winter has “primary Lyme disease,” a letter from a neighbor indicating no opposition to the 
petitioner’s application, and photographs he had taken of the subject fencing. Gilmartin stated that the 
petitioner had contacted a tick control company which indicated that spraying for ticks would not be 
sufficient to control the entry of ticks onto the premises, and that the petitioner’s best option would be to 
install a deer fence. He asserted that the photographs establish that the fence is not visible from the 
street, and that the wires atop the gates are “completely unobtrusive.” Gilmartin argued that the variance 
requested is not substantial because the fence is “completely hidden,” that “there’s absolutely no 
detriment to anyone based on the way that the fence is invisible,” and that there are no environmental 
impacts involving the issuance of variances herein.

The ZBA chairperson, Elliot Meisel (Meisel) agreed that the fence is “well hidden in that row of 
trees,” that “there was an absence of any evidence allegedly that the granting of the variance produced 
any undesirable change in the neighborhood,” and that the photographs “suggest that the fence ... here is 
certainly no more obtrusive, more obvious, or visible than many others in the same neighborhood ... and 
in fact, there’s less.” Gilmartin indicated that Meisel was correct when asking whether the “only place 
that the fence really does appear to the public is at the gate,” and that the gates themselves are compliant 
except for the two “virtually invisible wires.”

Board member, John N. White (White) stated that deer fencing is “banned” in the Village, except 
for agricultural properties, and that “I don’t want to do this because it will set a precedent, and every 
clown out there will want to have bigger than eight-foot deer fences pretty soon because the deer are 
getting bigger.” At that point, the Village attorney suggested that, due to the “risk of precedent,” 
conditions on the approval could be issued limiting the duration of the variance, requiring a bond to 
maintain the evergreen buffer, or eliminating the variance upon the sale of the premises to a third-party. 
Gilmartin indicated his client’s willingness to agree to alternative solutions to the ZBA’s concerns. 
Meisel stated that “we are really concerned about a precedent that could be damaging to the rest of the 
community even if the visual impact in this particular case is not,” and asked Gilmartin to return with 
“suggestions as to how we might be able to limit the effect of the variance if granted here.” The ZBA 
then voted to declare that the hearing remained open and scheduled a continued date.

At the continued hearing on November 13,2015, Gilmartin responded to the ZBA’s concerns 
about the possible precedential effect of granting the petitioner’s variance application by quoting



language in Cowan v Kern.1 He quoted the statement by the Court of Appeals that the “[ejxercise of 
discretion in favor of one confers no right upon another to demand the same decision. Unlimited 
discretion vested in an administrative board by ordinance is not narrowed through its exercise. The 
(board) may refuse to duplicate previous error; it may change its views as to what is for the best interests 
of the (town); it may give weight to slight differences which are not easily discernible.” He asked the 
ZBA to recognize that the similarity of another variance application “has to be complete. It has to be 
nearly identical for this Board to be bound by a previous decision,” and that there are unique 
characteristics to this application, including the medical issues raised and the location of the fence in pre
existing mature growth vegetation. Gilmartin stated that the petitioner is willing to accept the condition 
that the variance would terminate upon the sale of the premises, and he acknowledged that the petitioner 
has no proof that the fence would eliminate the possibility of any tick entering the premises. He 
indicated that the petitioner would take other precautions against tick infestation which do not require 
variances, and that a significant source of ticks on the premises was the presence of deer. Upon motion, 
the hearing on the petitioner’s application was closed.

The record reflects that the petitioner submitted statements in support of its application which 
were received by the ZBA on the dates of the hearings scheduled in this matter. In the first statement, 
the petitioner cited to Village Law § 712-b which includes the standard by which the ZBA must 
determine area variance applications, and sets forth its contentions that it met each of the enumerated 
factors in the statute with the possible exception that it may have created the need for the variance. In its 
second statement, the petitioner cites to Cowan v Kern and additional authorities that stand for the 
proposition that a ZBA has wide discretion when considering a variance application, and that a prior 
decision only has impact where the circumstances of the latter application are nearly identical to the first. 
The petitioner enumerates the “unique characteristics” of its application as including, among other 
things, the fact that Mrs. Winter has been treated twice for lyme disease, that the fence is completely 
“buried” in the middle of a ten foot buffer of evergreen trees and only visible from a distance of one foot, 
and that the fence is located 35 feet from the street.

At its regular board meeting held on December 11, 2015, Meisel stated that, after deliberation, 
the ZBA had a tentative decision prepared, that the board had found that the petitioner’s application did 
not present any unique circumstances, and that the “outcome is to deny that application.” Upon motion, 
the ZBA unanimously voted to deny the petitioner’s application.

The written decision of the ZBA was filed with the Clerk of the Village on December 14, 2015.
In said decision, the Board found, among other things, that:

6. Fences are regulated in the Village in all residential districts ... and 
separately yet again the preservation of vistas is addressed in Village Code §
245-49(E).
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1 Gilmartin did not mention the citation to Cowan v Kern, which is found at 41 NY2d 591, 394 NYS2d 579
[1977].



7. During the entire regulatory history of the Village, no fence height 
variance has been granted.

* * *

10. The applicant’s concerns about deer is not unique in the Village. Fairly 
any resident could voice the same concern, but no other resident has 
maintained a residence with an eight (8) foot fence.

11. No part of the Village Code is supportive of what applicant has installed 
and instead to the extent fences are regulated it appears the municipal policy 
is to avoid walled properties completely prohibiting any public view.

12. Of common knowledge is the history of the Village as a place of unique 
viewsheds across large parcels.

13. Of concern is the risk of others acting in the same manner as applicant, 
in the process impacting the historic character of the community and the 
effect of any approval of the relief requested as a precedent encouraging 
others to seek the same relief.

14. No part of the application is unique and the Board has been offered no 
basis upon which the Board would fail to adhere to its own prior precedent.

On the basis of its findings, the ZBA concluded, among other things, that relief for an eight-foot 
fence or entry gates introduces an undesirable change in the neighborhod, that the relief sought is 
substantial, that concealing the fence within evergreen hedging serves not to mitigate but instead to 
aggravate the outcome, in the process diminishing the Village's land use regulations on fencing and 
viewsheds, that the applicant has alternative means of addressing deer which are typical, common and 
feasible to pursue, and that the difficulty here is entirely self-created.

The petitioner timely commenced this special proceeding by service of a notice of petition and 
petition dated January 12, 2016. As to the petitioner’s claims for relief, it first must be determined if any 
objection in point of law asserted by the respondent requires a dismissal as a matter of law. In its 
answer, the Village sets forth one affirmative defense (objection in point of law), which alleges that the 
ZBA’s decision in this matter “was neither illegal nor arbitrary and capricious nor irrational and is 
entitled to deference.” Said contention, while true as to the deference to be shown to said decision, 
otherwise goes to the ultimate findings of the Court in this special proceeding, and does not establish the 
respondent’s entitlement as a matter of law to a determination in its favor regarding any of the claims 
raised in the petition.

A local zoning board has broad discretion in considering applications for area variances and 
interpretations of local zoning codes (see Matter of Pecorano v Board of Appeals of Town of 
Hempstead, 2 NY3d 608, 781 NYS2d 234 [2004]; Matter of Cowan vKern, 41 NY2d 591, 394 NYS2d 
579 [1977]; Matter of Marino v Town of Smithtown, 61 AD3d 761, 877 NYS2d 183 [2d Dept 2009]).
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It is well settled that in a special proceeding seeking judicial review of an administrative action, the 
Court must ascertain only whether there is a rational basis for the decision or whether it is arbitrary and 
capricious (see Matter of Sasso v Osgood, 86 NY2d 374, 633 NYS2d 239 [1995]; Matter of Chemical 
Specialties Mfrs. Assn, v Jorling, 85 NY2d 382, 626 NYS2d 1 [1995]). In applying the “arbitrary and 
capricious” standard, a court looks only to whether the determination lacks a rational basis, i. e., whether 
it was without sound basis in reason and without regard to the facts (Matter of Peckham v Calogero, 12 
NY3d 424, 863 NYS2d 751 [2009]; Matter of Pell v Board of Educ. of Union Free School Dist. No. 1 
of Towns ofScarsdale & Mamaroneck, Westchester County, 34 NY2d 222, 356 NYS2d 833 [1974]; 
Matter of Manko v New York State Div of Housing & Community Renewal, 88 AD3d 719, 930 
NYS2d 72 [2d Dept 2011]). In reviewing an administrative action a court may not substitute its 
judgment for that of the agency responsible for making the determination (see Matter of Sasso v 
Osgood, supra\ Matter of Chemical Specialties Mfrs. Assn, v Jorling, supra). Further, the court “may 
not weigh the evidence or reject the choice made by the zoning board ‘where the evidence is conflicting 
and room for choice exists’” (Matter of Calvi v Zoning Bd. of Appeals of City of Yonkers, 238 AD2d 
417, 418, 656 NYS2d 313 [2d Dept 1997] quoting Matter of Toys “R ” Us v Silva, 89 NY2d 411, 654 
NYS2d 100 [1996]).

Pursuant to Village Law § 712-b (3) (b), a zoning board considering a request for an area 
variance must engage in a balancing test, weighing the benefit to the applicant if the variance is granted 
against the detriment to the health, safety and welfare of the surrounding neighborhood or community 
(see Matter ofPinnetti v Zoning Bd. of Appeals of Vil. ofMount Kisco, 101 AD3d 1124, 956NYS2d 
565 [2d Dept 2012]; Matter of Jonas v Stackler, 95 AD3d 1325, 945 NYS2d 405 [2d Dept 2012]; see 
also Matter of Pecorano v Board of Appeals of Town of Hempstead, supra). A zoning board also must 
consider whether the granting of an area variance will produce an undesirable change in the character of 
the neighborhood or a detriment to neighboring properties; whether the benefit sought by the applicant 
can be achieved by some other feasible method, rather than a variance; whether the requested variance is 
substantial; whether granting the variance will have an adverse impact on the physical or environmental 
conditions in the neighborhood; and whether the alleged difficulty is self-created (Village Law § 712-b 
(3)(b); see Matter of Pinnetti v Zoning Bd. ofAppeals of Vil. of Mt. Kisco, supra; Matter of Alfano v 
Zoning Bd. of Appeals of Vil. of Farmingdale, 74 AD3d 961, 902 NYS2d 662 [2d Dept 2010] ).

The Court finds that the ZBA’s decision to deny the requested area variances is not rational, and 
is arbitrary and capricious. It is undisputed that the fence is “well hidden” in the middle of a pre
existing ten-foot buffer of evergreen trees, which the chairperson of the ZBA describes as less obtrusive 
than other conforming fences in the community, and that the subject gates conform to the Village Code 
except for two “virtually invisible wires.” In addition, it is undisputed that Mrs. Winter has been treated 
twice for lyme disease, and that there are no impacts on the physical or environmental condition of the 
neighborhood by virtue of the nonconforming fence or gates.

Here, the ZBA failed to set forth its findings and conclusions regarding the initial inquiry under 
Village Law § 721-b (3). That is, whether “the benefit to the applicant if the variance is granted, 
[outweighs] the detriment to the health, safety and welfare of the neighborhood or community.” In 
addition, a number of the ZBA’s findings and conclusions regarding the additional factors enumerated in 
the statute are conclusory, irrational and arbitrary and capricious. The ZBA fails to address its
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acknowledgment that the fence and gates are virtually invisible relative to the first additional factor 
requiring an analysis whether an undesirable change in the character of the neighborhood will be 
produced if the variance is granted. The ZBA’s findings that the proposed variances would have an 
undesirable effect on the neighborhood are not supported by the evidence in the record {Matter of 
Cacsire v City of White Plains Zoning Bd. of Appeals, 87 AD3d 1135,930 NYS2d 54 [2d Dept 2011]; 
see also Matter ofL&M Graziose, LLP v City of Glen Cove Zoning Bd. of Appeals, 127 AD3d 863, 7 
NYS3d 344 [2d Dept 2015]).

The ZBA’s decision also fails to adequately analyze whether the benefit sought by the applicant 
can be achieved by some method, feasible for the applicant to pursue, other than an area variance. The 
record does not reflect any discussion at the hearings held in this matter that alternative methods of 
preventing deer from entering the premises are available, and there is no evidence in record to support 
that conclusion by the ZB A. In addressing the third additional factor, the ZBA’s conclusion that the 
relief sought by the petitioner is substantial is irrational and arbitrary and capricious based on the record 
herein. The ZBA’s conclusion that the location of the fence in the evergreen buffer “serves not to 
mitigate but instead to aggravate the outcome” is likewise irrational and arbitrary and capricious, as is its 
conclusion that the location of the fence diminishes “the Village's land use regulations on fencing and 
viewsheds.” The record is entirely devoid of any evidence that the presence of the nonconforming fence 
or gates affects the subject viewsheds or scenic vistas in any manner adverse to Village’s land use 
regulations, or land use policies, or that the interests of the public in such viewsheds are diminished.

As discussed above regarding the fourth additional factor, the ZBA does not dispute the 
petitioner’s contention that there would be no adverse effect or impact on the physical or environmental 
conditions in the neighborhood should its application for area variances be approved, and the ZBA 
makes no findings in that regard. Regarding the fifth and final additional factor, the ZBA’s 
determination that the “alleged difficulty was self-created” was not irrational or arbitrary and capricious. 
Nonetheless, Village Law § 712-b (3) (5) expressly provides that “whether the alleged difficulty was 
self-created; [such] consideration shall be relevant to the decision of the board of appeals, but shall not 
necessarily preclude the granting of the area variance.” It has been held that a self-created hardship is a 
relevant, although “nondeterminative,” factor in considering an area variance application {Matter of 
Mobil Oil Corp. v Village of Mamaroneck Bd. of Appeals, 293 AD2d 679, 740 NYS2d 456 [2d Dept 
2002]; see also Matter of Jacoby Realty, LLC v Malcarne, 96 AD3d 747, 946 NYS2d 190 [2d Dept 
2012]).
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A zoning board is not required to justify its determinations with evidence as to each of the five 
statutory factors, as long as its determinations “balance the relevant considerations in a way that is 
rational” {Matter of Caspian Realty, Inc. v Zoning Bd. of Appeals of Town of Greenburgh, 68 AD3d 
62, 73, 886 NYS2d 442 [2d Dept 2009]; see Matter of Merlotto v Town of Patterson Zoning Bd. of 
Appeals, 43 AD3d 926, 841 NYS2d 650 [2d Dept 2007]). In addition, “conclusory findings of fact are 
insufficient to support a determination by a zoning board of appeals, which is required to clearly set forth 
‘how’ and ‘in what manner’ the granting of a variance would be improper” {Matter of Gabrielle Realty 
Corp. v Board of Zoning Appeals of Vil. of Freeport, 24 AD3d 550, 550, 808 NYS2d 258 [2d Dept 
2005], quoting Matter of Farrell v Board of Zoning & Appeals of Inc. Vil. of Old Westbury, 77 AD2d



875, 431 NYS2d 52 [2d Dept 1980]; see also Matter of Marina’s Edge Owner’s Corp. v City of New 
Rochelle Zoning Bd. of Appeals, 129 AD3d 841,11 NYS3d 232 [2d Dept 2015]).

The transcripts of hearings for another area variance application involving a deer fence included 
in the return submitted by the ZBA have not been considered as they lie outside of the record {see Matter 
of Nichols v New York State Cent. Register of Child Abuse & Maltreatment, 137 AD3d 790, 26 
NYS3d 331 [2d Dept 2016]; Matter of Hogg v Cianciulli, 247 AD2d 474, 668 NYS2d 712 [2d Dept 
1998]). However, the ZBA’s submission of a prior decision denying an applicant an area variance 
permitting an eight-foot deer fence not discussed at the hearing herein reveals the lack of analysis in the 
instant decision of the differing, if not unique, characteristics and circumstances of the petitioner’s 
application and the differences that would obviate the ZBA’s overwhelming concerns herein regarding 
the precedential effect of the grant of an area variance in this case.

It is fundamental that when reviewing a determination that an administrative agency alone is 
authorized to make, the court must judge the propriety of such determination on the grounds invoked by 
the agency; if the reasons relied on by the agency do not support the determination, the administrative 
order must be overturned {Matter of Scherbyn v Wayne-Finger Lakes Bd. of Coop. Educ. Servs., 77 
NY2d 753, 758, 570 NYS2d 474 [1991]; see also Matter of National Fuel GasDistrib. Corp. v Public 
Serv. Commn. of the State ofN. Y., 16 NY3d 360, 922 NYS2d 224 [2011]; Matter ofFilipowski v 
Zoning Bd. of Appeals of Vil. of Greenwood Lake, 101 AD3d 1001, 956 NYS2d 183 [2d Dept 2012]).

Accordingly, the determination by the respondent Zoning Board of Appeals of the Village of 
Sagaponack dated December 11,2016 is vacated and annulled, and the matter is remitted to the ZBA for 
the issuance of variances permitting the maintenance of the existing fence and gates.

Submit judgement.
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HON. W. GERARD ASHER


